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The existence of very limited exceptions to the matching principle such as 

the electricity and gas supply cost trackers which are cited by Ms. Levin, 

HRC/NRDC-1, 27:13-15, does not support an argument to entirely discard this 

fundamental accounting and ratemaking concept.  First, these are exceptions that 

have largely existed even while the Commission has emphasized the general rule of 

matching as expressed above.  In addition, such exceptions are statutorily 

prescribed, or based on a four-part test including large recurring costs that fluctuate 

and are beyond the utility’s control.  There is no basis in this case to carve out an 

exception to the matching requirement. 

 

B. Efficiency Incentives Would Be Weakened Under Decoupling.  

It is likewise true that a fundamental and intended effect of test period rate 

making is the promotion of efficiency.  One of the more unfortunate aspects of the 

decoupling proposal would be misaligning the Company’s current incentive to 

control its costs and rates so as to stave off price-induced conservation.  As Alfred 

Kahn observed, “if effectiveness were defined, as it obviously ought to be, with an 

eye to the institutional requirements for efficiency and innovation, public utility 

commissions ought not even to try continuously and instantaneously to adjust rate 

levels in such a way as to hold companies continually to some fixed rate of return…”  

Alfred E. Khan, The Economics of Regulation: Principles and Institutions, Volume 
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II, p. 48, 1988, MIT Press; MCC-5, fn.26.  The decoupling proposal here would do 

exactly that as it tries to provide assurance of revenue levels.   

While there is a common misperception that utilities are guaranteed certain 

profits, the Commission has long correctly held that it does not guarantee any level 

of utility revenues or profits.  As Ms. Levin acknowledged, however, the decoupling 

proposal is designed “to enable the utility to recover its fixed costs regardless of 

how much energy it sells.  Nothing more, nothing less.”  Ex. HRC/NRDC-1 at 13 

(emphasis added).  If decoupling were to be adopted, barring the extremely unlikely 

loss of customers, the utility would effectively be guaranteed a certain level of 

revenue, regardless of external factors such as weather or general economic 

conditions.  This inherent element of the decoupling proposal is unlike the 

competitive environment which regulation strives to emulate.  

HRC/NRDC acknowledge that higher prices generally discourage sales, and 

that is why they oppose higher fixed charges that would reduce volumetric charges.  

Hr’g Tr. 2379:3-11; 2388:14-22.  Ms. Levin further acknowledged that a business 

interested in maintaining sales would therefore be interested in controlling the cost 

of its product.  Id. at 2379:12-15.  Decoupling is intended to make a utility 

indifferent to sales, however, breaking this important connection with cost control 

incentives.  In other words, decoupling would compensate NorthWestern for sales 

losses due to inefficiencies such as higher tracker costs that lead to sales reductions.  

Ms. Levin tried to downplay this significant problem by arguing that “a decoupling 
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mechanism … only ensures a level of revenue,” and that revenue is different than 

earnings.  Id. at 2379:20-22.  Her distinction misses the point, which she 

subsequently acknowledges:   

Q.  If price increases caused reduced consumption, your decoupling 
mechanism protects NorthWestern against those sales losses; doesn’t 
it? 

A.  Yes, it would. 

Id. at 2380:16-19.  

To counter these obvious cost control concerns, HRC/NRDC also creatively 

argue that decoupling actually increases cost control incentives because sales 

increases can no longer increase profits.  Ex. HRC/NRDC-1 at 29.  This simplistic 

suggestion, of course, turns a blind eye to the reality that a decoupled utility can be 

comfortable in the knowledge that sales downturns, regardless of cause, will not 

affect a fixed revenue level; i.e., they have vastly fewer threats to earning target 

return levels.  Such continuous rate adjustments, to use Alfred Kahn’s terminology, 

significantly blunt normal efficiency motivations and lead to a misalignment of 

incentives.  As Dr. Dismukes emphasized, “the discipline imposed by the regulatory 

process until a utility’s next base rate case (‘regulatory lag’) is removed.”  

Ex. MCC-5 at 21.    
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C. The Record Does Not Establish a Need for Decoupling. 

As discussed above, it is undeniable that revenue decoupling undermines 

longstanding consumer protections.  One would think, then, that a compelling 

justification must exist to prompt such an otherwise damaging course of action.  The 

record in this case, however, falls far short of that mark.  It does not establish any 

concrete benefits that would justify such a significant and unfortunate departure.  

When asked about the need for decoupling, Ms. Levin first responds at great length 

with unpersuasive and contradictory platitudes.  Ex. HRC/NRDC-1 pp. 4-7.  For 

example, she contends that decoupling is a “vital first step towards modernizing our 

electric utilities,” while at the same time claiming that existing technological 

progress has already “irrevocably changed the nature of electric utilities.”  Id. at 7.   

One of the changes she notes is that new energy sources allow “independent power 

producers to offer generation at comparable or lower cost than regulated utilities.”  

Id. at 6.  This circumstance, of course, does not apply in Montana where such third-

party supply is prohibited.   

HRC/NRDC next turn to the more specific and traditional argument of 

decoupling proponents, i.e., energy efficiency and the “throughput incentive.”  

Without any stated evidence at all, Ms. Levin asserts that NorthWestern “does not 

want to promote or achieve all cost-effective efficiency measures.”  Ex. 

HRC/NRDC-1 at 8.  Notably, she does not provide one example.  This is an entirely 

theoretical conclusion, and ignores the fact that regulation is more complex than 
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Ms. Levin describes and involves a system of incentives.  This also ignores that 

NorthWestern in fact has proposed and is pursuing cost-effective demand side 

management programs.  Because HRC/NRDC are the proponents of this decoupling 

proposal, they have the burden of proof which they have failed to meet.  Not only is 

the record devoid of support, rather it affirmatively demonstrates the lack of 

justification.  NorthWestern has currently budgeted $153.1 million over the next 18 

years for energy efficiency programs.  Ex. MCC-5 at 11.  This level of commitment 

is transparent and if the Commission is persuaded it is insufficient, it can order more.  

The Commission knows that NorthWestern engages in significant energy 

efficiency measures, as it is required to by law, Commission regulations, and public 

utility obligations.  Failure to acquire cost effective resources would subject 

NorthWestern to potential cost disallowances that could far outweigh the impact of 

a temporary loss of some fixed cost recovery associated with sales fluctuations that 

may occur between rate cases.  This regulatory scrutiny and threat of disallowance 

of imprudently incurred costs provides strong incentives.  The resource planning 

process in Montana makes it possible to identify such utility failures.  If the 

Commission or parties believe that there is a resource planning and acquisition 

problem, it can and should be dealt with in the appropriate context.  There is no need 

to dismantle other consumer protections. 

In an attempt to justify decoupling because of modern circumstances and 

“things changing,” HRC/NRDC undercuts their own position.  They claim that 
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While adamant that they are not proposing inverted block or time of use rates, 

HRC/NRDC’s final justification for their decoupling proposal is to support a 

Commission directive that NorthWestern itself propose such “modern” rate designs.  

Ex. HRC/NRDC-1 at 22, 24; Hr’g Tr. 2389:2-24.  There is absolutely no evidence 

in this record, however, that such rates would be cost-based, just and reasonable, or 

beneficial in any way to NorthWestern’s ratepayers.  Thus, there is no basis to 

conclude that such a commitment has any value.  Additionally, as Ms. Levin 

acknowledged, there is nothing that prevents HRC/NRDC or any other party from 

proposing such rate designs and supporting them with analysis and testimony in the 

next or in any rate case.  In fact, unbeknownst to Ms. Levin, the Commission has in 

the past both adopted such rates and required utilities to present them, as many as 

38 years ago.  Hr’g Tr. 2391:10-2392:11; In Re Montana-Dakota Utilities, Docket 

No. 81.1.2, Order No. 4799 (1981).  The HRC/NRDC “modern” rate design 

justification is thus a red herring in the context of a decoupling proposal. 

Not only is there no need established in this case to justify decoupling, it is a 

concept that could actually be at odds with the currently evolving energy landscape.  

Electrification of fossil fuel applications, the most prominent being electric vehicles, 

is an emerging trend, as recognized by Ms. Levin.  Hr’g Tr. 2373:9-2374:15.  These 

are apparently viewed as “good” sales by HRC/NRDC and they propose 

adjustments in other states to support related investments.   Hence, NorthWestern 

may experience increased load growth in the future that more than compensates for 
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any reduction in throughput due to efficiency efforts and these may be increases that 

the Commission and others want to encourage rather than discourage. 

 

D. The Mechanics of Decoupling Are Skewed Against Ratepayers. 

HRC/NRDC’s decoupling proposal reaches far more broadly than the energy 

efficiency and distributed generation issues used to justify it.  It would protect the 

utility against sales declines between rate cases, no matter the cause.  At the same 

time, it does not require any particular level of energy efficiency participation or 

savings, effectively also decoupling energy efficiency performance from financial 

returns.  Ex. MCC-5 at 11.  As a result, there is no direct connection between the 

concerns HRC/NRDC raise and the mechanism they have proposed to address those 

concerns. 

As noted above, Ms. Levin acknowledges that decoupling would protect 

NorthWestern from price-induced sales losses.  She also acknowledges that 

decoupling would protect NorthWestern from sales losses due to effects of 

economic downturns and weather, for example.  Hr’g Tr. 2381:23-6.  The other 

factor that has a significant impact on sales volumes is customer growth.  As 

opposed to the other effects of customer conservation, economy and weather, 

customer growth is the one factor that reliably increases sales volumes.  Ex. MCC-

5 at Ex. DED-6.   
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In its revenue-per-customer proposal, however, customer growth is the one 

element that HRC/NRDC propose to not decouple.  Transmission and distribution-

related revenues would be allowed to increase based on these increased customer 

levels.  HRC/NRDC attempt to justify this inconsistency with the rationale that they 

are recognizing increased costs between rate cases.  Hr’g Tr. 2384:24-2385:4.  There 

are several problems with this rationale.  First, in now trying to accommodate some 

cost changes, HRC/NRDC is being arbitrarily and unfairly selective, choosing to 

ignore the full set of cost changes between rate cases as noted above in the matching 

discussion.  In addition, HRC/NRDC’s assumption of increasing costs is admittedly 

based in part on general inflation, while the Commission has not accepted such 

inflation adjustments.  Finally, Dr. Dismukes explains that HRC/NRDC’s presumed 

strong connection between distribution and transmission costs and customer counts 

does not exist, as demonstrated by NorthWestern’s cost of service analyses in this 

case.  Ex. MCC-5 at 25-26.   

HRC/NRDC’s decoupling proposal would shift economy-related and 

weather risks, among others, to ratepayers.  HRC/NRDC propose to limit the 

potential adverse impacts of their proposal by imposing a three percent cap on the 

annual rate adjustments that would result.  Any excess amounts would be carried 

over to future periods, however, even if the Commission terminates the decoupling 

mechanism.  As proposed by HRC/NRDC, there is no cap on the deferrals and they 

would include interest charges.  The rate cap could actually increase volatility, 
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adding a surcharge due to a warmer year to increased bills from a following colder 

year, for example.  Hr’g Tr. 2384:16-23.  HRC/NRDC incredibly claim that their 

approach can stabilize bills, but as Dr. Dismukes notes, surcharges or rebates are 

not contemporaneous and instead would be “calculated on an annual basis and 

applied to the following year’s customer bills.”  Ex. MCC-5, 19:1.  Moreover, if this 

is a concern that needs to be addressed, NorthWestern has long offered budget 

billing that is much more stabilizing than decoupling surcharges.  Furthermore, 

NorthWestern’s budget billing plans, in sharp contrast to HRC/NRDC’s mandatory 

decoupling surcharges, also offer ratepayers the ability to opt in or out.  Hr’g Tr. 

2315:10-20.  Consumer satisfaction can be promoted by offering a choice.  For those 

who want bill stability, the NorthWestern budget billing plans are available, and 

ratepayers can opt into such programs. 

 

E. Decoupling Would Require Adjusting the Rate of Return 

If despite all of the compelling arguments against decoupling, the 

Commission nevertheless determines that a decoupling mechanism should be 

approved for NorthWestern, it must adjust the Company’s rate of return that was 

agreed to in the Primary Stipulation which assumed there is no decoupling in place.  

In HRC/NRDC witness Levin’s own words, the decoupling mechanism is intended 

to address a concern regarding “shareholder welfare.”  Ex. HRC/NRDC-1 at 8.  She 

further notes that the mechanism will “reduce risks to customers, investors, and the 
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utility.”  Id. at 30.  While any reduced risks to ratepayers are debatable, the critical 

point here is that the Commission must set a return on equity for the utility to reflect 

its costs, based on its own risks, which are reduced by the decoupling proposal.  Hr’g 

Tr. 2266:1-4.  If shareholder welfare is supported by decoupling, but not recognized 

in authorized capital costs, then ratepayers are being disadvantaged.   

Without an appropriate return adjustment, customers will be providing a 

return commensurate with a rate design based on throughput (kWh sales), while the 

utility and its shareholders no longer shoulder that risk (their risk has been reduced 

because unit sales no longer determine realized revenues).  Without adjustment, 

customers would pay for that risk associated with revenues based on throughput 

even though decoupling has eliminated that risk.  Ex. MCC-6 at 3. 

HRC/NRDC conducted a modeling exercise that purports to show 

decoupling would result in more negative than positive adjustments.  Mr. Hill notes, 

however, that actual national averages have shown rate increases 62% of the time 

and decreases only 38% of the time.  More importantly, he explains that decoupling 

would reduce revenue volatility, as Ms. Levin also recognizes, and that “volatility 

of the utility’s revenue stream is a factor that determines risk and the appropriate 

return.”  Id. at 4, 7.  As noted above, Ms. Levin explicitly acknowledges that 

decoupling “ensures a level of revenue.”  Hr’g Tr. 2379:20-22.  “Utilizing a 

decoupling program for utilities without a concomitant downward adjustment to the 
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allowed return, then, would create utility rates that exceed costs.”  Ex. MCC-6 at 9 

(emphasis added). 

Failure to provide a downward rate of return adjustment to recognize this 

fundamental change in reduced risk to the Company would result in rates that are 

not just and reasonable.  This is not an extraordinary idea.  While decoupling is 

distinctly a minority approach, among the Commissions that have adopted 

decoupling there is abundant precedent and support for a rate of return adjustment.  

Dr. Dismukes provides 19 examples of such adjustments.  Ex. MCC-5 at Ex. DED-

7.    

Turning to the appropriate level of an adjustment, MCC witness Hill 

provided a detailed mathematical analysis of NorthWestern’s quarterly revenues 

over the past ten years and demonstrated that a decoupling regime would 

substantially lower the volatility of the Company’s net revenues (i.e., those revenues 

that are not already subject to true-up mechanisms).  Mr. Hill’s analysis showed that 

if a decoupling mechanism is allowed in this proceeding, the Company’s investment 

risk and cost of capital will be reduced. He showed, further, that a conservative 

estimate of that cost of equity capital reduction is 25 basis points.  Ex. MCC-6 at 22. 
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The DSM Stipulation between NorthWestern and the NW Energy Coalition 

(“NWEC”) would allow the Company to profit from spending money on energy 
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Given the recent creation of the PCCAM and the passage of Senate Bill 244, 

the Commission should approve a specific cost-tracking adjustment in this case in 

order to continue tracking 100% of DSM expenditures annually.  Senate Bill 244 

specified a ratio of 90:10 customer-to-shareholder sharing of costs only “if cost 

sharing is required” as part of “a cost-tracking adjustment.”  S. 244, 66th Leg., 

(2019).  Thus, the Legislature has given the Commission discretion over whether to 

require sharing of costs for each cost-tracking adjustment that it approves.  Nothing 

requires the Commission to mandate cost sharing for a DSM cost-tracking 

adjustment simply because it previously mandated cost sharing for a fuel and 

purchased power cost-tracking adjustment.  Since DSM costs were explicitly 

excluded from the PCCAM, the Commission remains free to approve a DSM cost-

tracking adjustment that does not require cost sharing, just as it did with MCC and 

PSC taxes.2   

If despite these concerns the Commission nonetheless allows NorthWestern 

to capitalize DSM expenditures, then it should require NorthWestern to record them 

as a regulatory asset in the year they are incurred and to start amortizing them over 

ten years starting January 1 of the following year.3  If NorthWestern’s unamortized 

DSM regulatory asset balance reaches $45 million, then it should be required to 

                                                           
2  The Commission ordered that MCC and PSC taxes “shall be treated separately, as outside the base 
costs and tracking mechanism, and are subject to full recovery….”  Final Order 7563c, Dkt. D2017.5.39, 
¶¶ 62, 76-77 (Sept. 18, 2018).   
3  For example, NorthWestern would commence amortization of DSM costs incurred in 2020 over ten 
years starting on January 1, 2021.  For DSM costs incurred in 2021, it would start amortizing such costs 
on January 1, 2022.   
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make a filing with the Commission within 45 days showing: (1) the amount of the 

DSM regulatory asset, including details on cost deferrals; (2) return amounts 

recorded and amortization to-date; and (3) a plan for cost recovery.  Requiring such 

a filing will avoid an excessive build-up of DSM regulatory asset balances between 

rate cases.  Ex. MCC-1 p. 81.   

Commencing amortization after the year in which DSM costs are recorded 

into a regulatory asset would be consistent with treatment of NorthWestern-owned 

generation resources.  When plant additions are placed into service, depreciation 

commences at that time and is not deferred for years before NorthWestern has 

another rate case.  Similarly, if the Commission is inclined to allow DSM costs to 

be deferred as a regulatory asset, amortization should commence without years of 

delays.   

Amortization is also necessary to match the period benefitted with the period 

in which cost is recognized on NorthWestern’s books, to promote generational 

equity.  If cost-effective DSM is acquired by NorthWestern, then the costs and 

benefits of that acquisition should both commence shortly thereafter.  Proper 

matching of costs and benefits over time is a bedrock accounting and regulatory 

principle.  Commencing amortization of deferred DSM costs in the year following 

cost incurrence will assure that the costs are recognized roughly during the period 

benefitted by the DSM spending.  
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None of these protections would be necessary if the Commission simply 

accepts MCC’s primary recommendation to continue tracking 100% of actual DSM 

costs through annual filings.  Only if the Commission allows NorthWestern to 

record DSM costs as a regulatory asset are certain consumer protections necessary 

to avoid excessive rates and generational inequity.   

 

III. A Demand Charge for Future Customer-Generators is Reasonable.    

Recent legislative enactments and the growing number of customer-

generators suggest that now is the right time to establish a fairer rate structure that 

will send better price signals for future net metering systems.  In 2017, the Montana 

Legislature required NorthWestern to study the costs and benefits of customer-

generators.  § 69-8-610, MCA.  It authorized the Commission to “establish 

appropriate classifications and rates” for customer-generators based on their costs 

and benefits to the utility system.  § 69-8-611, MCA (also authorizing 

“subclassifications” based on differences between net metering systems, separate 

rates for production and consumption, and separate metering).   

Importantly, the Legislature grandfathered every customer-generator that 

interconnects prior to the Commission’s final order in this case (assuming it 

approves a new classification of service in this case).  § 69-8-612, MCA.  If the 

Commission does not approve a new classification of service for customer-

generators in this case, however, then new customer-generators will continue to be 
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increase profits. With most consumers already facing a rate increase as a result of 

the Primary Stipulation, adding new fees on top of those increases is not necessary 

or appropriate. 

Respectfully submitted July 31, 2019. 

Jason T. Brown 
Montana Consumer Counsel 
PO Box 201703 
111 North Last Chance Gulch, Suite lB 
Helena MT 59620-1703 
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